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§851.32

operations, or processes used or pro-
posed to be used would provide workers
a safe and healthful place of employ-
ment in a manner that, to the extent
practical taking into account the na-
tional defense mission, is consistent
with the standard from which a vari-
ance is sought.

(ii) A national defense variance may
be granted for a maximum of six
months, unless there is a showing that
a longer period is essential to carrying
out a national defense mission.

[71 FR 6931, Feb. 9, 2006; 71 FR 36661, June 28,
2006, as amended at 71 FR 68733, Nov. 28, 2006]

§851.32 Action on variance requests.

(a) Procedures for an approval rec-
ommendation. (1) If the Chief Health,
Safety and Security Officer rec-
ommends approval of a variance appli-
cation, the Chief Health, Safety and
Security Officer must forward to the
Under Secretary the variance applica-
tion and the approval recommendation
including a discussion of the basis for
the recommendation and any terms
and conditions proposed for inclusion
as part of the approval.

(2) If the Under Secretary approves a
variance, the Under Secretary must no-
tify the Chief Health, Safety and Secu-
rity Officer who must notify the Office
of Enforcement and the CSO who must
promptly notify the contractor.

(3) The notification must include a
reference to the safety and health
standard or portion thereof that is the
subject of the application, a detailed
description of the variance, the basis
for the approval and any terms and
conditions of the approval.

(4) If the Under Secretary denies a
variance, the Under Secretary must no-
tify the Chief Health, Safety and Secu-
rity Officer who must notify the appro-
priate CSO who must notify the con-
tractor.

(5) The notification must include the
grounds for denial.

(b) Approval criteria. A variance may
be granted if the variance:

(1) Is consistent with section 3173 of
the NDAA;

(2) Does not present an undue risk to
worker safety and health;

(3) Is warranted under the cir-
cumstances;
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(4) Satisfies the requirements of
§851.31 of this part for the type of vari-
ance requested.

(c) Procedures for a denial recommenda-
tion. (1) If the Chief Health, Safety and
Security Officer recommends denial of
a variance application, the Chief
Health, Safety and Security Officer
must notify the CSO of the denial rec-
ommendation and the grounds for the
denial recommendation.

(2) Upon receipt of a denial rec-
ommendation, the CSO may:

(i) Notify the contractor that the
variance application is denied on the
grounds cited by the Chief Health,
Safety and Security Officer; or

(ii) Forward to the Under Secretary
the variance application, the denial
recommendation, the grounds for the
denial recommendation, and any infor-
mation that supports an action dif-
ferent than that recommended by the
Chief Health, Safety and Security Offi-
cer.

(3) If the CSO forwards the applica-
tion to the Under Secretary, the proce-
dures in paragraphs (a)2), (3), (4) and
(5) of this section apply.

(4) A denial of an application pursu-
ant to this section shall be without
prejudice to submitting of another ap-
plication

(d) Grounds for denial of a variance. A
variance may be denied if:

(1) Enforcement of the violation
would be handled as a de minimis viola-
tion (defined as a deviation from the
requirement of a standard that has no
direct or immediate relationship to
safety or health, and no enforcement
action will be taken);

(2) When a variance is not necessary
for the conditions, practice, means,
methods, operations, or processes used
or proposed to be used by contractor;

(3) Contractor does not demonstrate
that the approval criteria are met.

[71 FR 6931, Feb. 9, 2006, as amended at 71 FR
68733, Nov. 28, 2006]

§851.33 Terms and conditions.

A variance may contain appropriate
terms and conditions including, but
not limited to, provisions that:

(a) Limit its duration;

(b) Require alternative action;

(c) Require partial compliance; and
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(d) Establish a schedule for full or
partial compliance.

§851.34 Requests for conferences.

(a) Within the time allotted by a no-
tice of the filling of an application, any
affected contractor or worker may file
with the Chief Health, Safety and Se-
curity Officer a request for a con-
ference on the application for a vari-
ance.

(b) A request for a conference filed
pursuant to paragraph (a) of this sec-
tion must include:

(1) A concise statement explaining
how the contractor or worker would be
affected by the variance applied for, in-
cluding relevant facts;

(2) A specification of any statement
or representation in the application
which is denied, and a concise sum-
mary of the evidence that would be ad-
duced in support of each denial; and

(3) Any other views or arguments on
any issue of fact or law presented.

(c) The Chief Health, Safety and Se-
curity Officer, or designee, must re-
spond to a request within fifteen days
and, if the request is granted, indicate
the time and place of the conference
and the DOE participants in the con-
ference.

[71 FR 6931, Feb. 9, 2006, as amended at 71 FR
68733, Nov. 28, 2006]

Subpart E—Enforcement Process

§851.40 Investigations and

tions.

(a) The Director may initiate and
conduct investigations and inspections
relating to the scope, nature and ex-
tent of compliance by a contractor
with the requirements of this part and
take such action as the Director deems
necessary and appropriate to the con-
duct of the investigation or inspection.
DOE Enforcement Officers have the
right to enter work areas without
delay to the extent practicable, to con-
duct inspections under this subpart.

(b) Contractors must fully cooperate
with the Director during all phases of
the enforcement process and provide
complete and accurate records and doc-
umentation as requested by the Direc-
tor during investigation or inspection
activities.

inspec-
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(c) Any worker or worker representa-
tive may request that the Director ini-
tiate an investigation or inspection
pursuant to paragraph (a) of this sec-
tion. A request for an investigation or
inspection must describe the subject
matter or activity to be investigated or
inspected as fully as possible and in-
clude supporting documentation and
information. The worker or worker
representative has the right to remain
anonymous upon filing a request for an
investigation or inspection.

(d) The Director must inform any
contractor that is the subject of an in-
vestigation or inspection in writing at
the initiation of the investigation or
inspection and must inform the con-
tractor of the general purpose of the
investigation or inspection.

(e) DOE shall not disclose informa-
tion or documents that are obtained
during any investigation or inspection
unless the Director directs or author-
izes the public disclosure of the inves-
tigation. Prior to such authorization,
DOE must determine that disclosure is
not precluded by the Freedom of Infor-
mation Act, 5 U.S.C. 552 and part 1004
of this title. Once disclosed pursuant to
the Director’s authorization, the infor-
mation or documents are a matter of
public record.

(f) A request for confidential treat-
ment of information for purposes of the
Freedom of Information Act does not
prevent disclosure by the Director if
the Director determines disclosure to
be in the public interest and otherwise
permitted or required by law.

(g) During the course of an investiga-
tion or inspection, any contractor may
submit any document, statement of
facts, or memorandum of law for the
purpose of explaining the contractor’s
position or furnish information which
the contractor considers relevant to a
matter or activity under investigation
or inspection.

(h) The Director may convene an in-
formal conference to discuss any situa-
tion that might be a violation of a re-
quirement of this part, its significance
and cause, any corrective action taken
or not taken by the contractor, any
mitigating or aggravating cir-
cumstances, and any other informa-
tion. A conference is not normally open
to the public and DOE does not make a

593



		Superintendent of Documents
	2014-10-21T07:51:17-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




